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The

of Open Government Laws

The underlying philosophy of the open government laws

is that public agency processes should be as transparent as
possible. Such transparency is vital in promoting public trust
in government.

This concept of governmental transparency is so important to
the public that some 83 percent of voters supported adding it to
California’s constitution by adopting Proposition 59 in 2004.

California’s open government laws require public officials to:

A

Conduct meetings of public bodies openly, except for limited

circumstances under which the law allows the public’s

business to be conducted privately in closed sessions.

)
Allow the public to participate in meetings of public bodies
through a public comment process.

Allow inspection and copying of public records,

except when non-disclosure is authorized by law.

This pamphlet summarizes these three requirements in general terms.

Local officials are also encouraged to consult with their agency
attorneys for information about how these requirements apply in
any given situation or more information about this area of the law.

www.ca-ilg.org

The Institute is able to make this resource available to local officials
and others as a result of much appreciated financial support from:

I3 RICHARDS | WATSON | GERSHON

’S[‘ ATTORNEYS AT LAW — A PROFESSIONAL CORPORATION

The Institute is grateful for this firm's ongoing commitment to
public service ethics and public service ethics education.

All decisions regarding the final content of this pamphlet were the
Institute’s.

Conducting the
Public’s Business in Public

General Rules

m  FElected and most appointed local-agency bodies — which
include many advisory committees — must conduct their
business in open and public meetings.

B A“meeting” is any situation involving a majority of a public
body in which agency business is transacted or discussed. In
other words, a majority of the body cannot talk privately about
a matter of agency business no matter how the communication
occurs, whether by telephone or e-mail, or at a local coffee shop.

B The public must be informed of 1) the time and place of and
2) the issues to be addressed at each meeting. In general,
public officials may only discuss and act on items included
on the posted agenda for a meeting. The agenda must be
posted at least 72 hours in advance of a regular meeting and
written in a way that informs people of what business will be
discussed. Many local agencies are required to post agendas
on their websites (if they have one). Members of the public
may request a copy of the agenda packet be mailed to them at
the time the agenda is posted or upon distribution to the
governing body. Some agencies also maintain e-mail lists to
distribute agendas and related materials.

Key Things to Know &—

B Advisory Bodies. Advisory bodies formally created by the
governing body are subject to the open meeting laws. In
some cases, committees of less than a quorum of the public
body are also subject to these laws.

®  Serial Meetings. Avoid unintentionally creating a “serial”
meeting— a series of communications that result in a
majority of the body’s members discussing, deliberating, or
taking action on a matter of agency business.

A
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Conducting the
Public’s Business in Public

®  Permissible Gatherings. Not every gathering of members
of a public body outside a noticed meeting violates the law.
For example, a violation would not occur if a majority of
the members attend the same educational conference or
attend a meeting not organized by the local agency as long as
members do not discuss among themselves agency business
except as part of the gathering. Nor is attendance at a social
or ceremonial event in itself a violation. The basic rule to
keep in mind is a majority of the members cannot gather
and discuss agency business except at an open and properly
noticed meeting.

B Closed Sessions. The open meeting laws include provisions
for private discussions under very limited circumstances. The
reasons for holding the closed session must be noted on
the agenda and different disclosure requirements apply to
different types of closed sessions.

m Posting and Following the Agenda. In general, public
officials may only discuss and act on items included on the
posted agenda for a meeting. However, they or staff may
briefly respond to questions or statements during public
comments that are unrelated to the agenda items. Officials
can also request staff to look into a matter or place a
matter on the agenda for a subsequent meeting. Only under
unexpected circumstances can matters that are not on the
agenda be discussed or acted upon.

P> Consequences of Non-Compliance with Open
Meeting Requirements

B Nullification of Decision. Many decisions that are not
made according to the open meeting laws are voidable.
After asking the agency to cure the violation, either the
district attorney or any interested person may sue to
have the action declared invalid.

B Criminal Sanctions. Additionally, members of the
body who intentionally violate the open meeting laws
may be guilty of a misdemeanor. The penalty for a
misdemeanor conviction is imprisonment in county jail
for up to six months, a fine of up to $1,000 or both.

A
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b Example

If two members of a five-member public body consult
outside of a public meeting (which is not in and of itself
a violation) about a matter of agency business and then
one of those individuals consults with a third member
on the same issue, a majority of the body has consulted
on that issue. Note the communication does not need
to be in person and can occur through a third party. For
example, sending or forwarding e-mail can be sufficient
to create a serial meeting, as can a staff member's polling
the body's members in a way that reveals the members’
positions to one another.

Taping or Recording of Meetings Is Allowed. Anyone
attending a meeting may photograph or record it with an
audio or video recorder unless the governing body makes a
finding that the noise, illumination, or obstruction of view
will disrupt the meeting. Any meeting tape or film made by
the local agency becomes a public record that must be made
available to the public for at least 30 days.

Sign-In Must Be Voluntary. Members of the public cannot
be required to register their name or satisfied any other
condition for attendance. If an attendance list is used, it must
clearly state that signing the list is voluntary.

Other Measures. Either the district attorney or any
interested person may sue to remedy past and prevent future
violations of the open meeting laws. Another remedy,
under certain circumstances, is for a court to order that all
closed sessions be tape-recorded. Regulations of public
participation beyond those allowed by applicable statutory
and constitutional pricipals can be a civil rights violation.

Attorneys’ Fees and Costs. Attorneys’ fees and costs

may be awarded to those who successfully challenge
open meeting violations.

A
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The Public’s Right to
Participate in Meetings

General Rules

Democracy in Action. The public has a right to address
the public body at any meeting. A public official’s role is
to both hear and evaluate these communications.

The Public’s Right to be Heard. Generally, every regular
meeting agenda must provide an opportunity for the public
to address the public body on any item within the body’s
jurisdiction. If the issue of concern is one pending before
the body, the opportunity must be provided before or
during the body’s consideration of that issue.

Open-Government-ls-Good-Politics Note

The media are highly vigilant in monitoring compliance
with open government requirements—and quick to report

on perceived violations.

Key Things to Know &—

Anonymous Speech Must Be Permitted. Members

of the public cannot be required to give their name or
address as a condition of speaking. The clerk or presiding
officer may request speakers to complete a speaker card,
or identity themselves “for the record,” but must respect
a speaker’s desire for anonymity.

Reasonable Time Limits May Be Imposed. Local
agencies may adopt reasonable regulations to ensure
everyone has an opportunity to be heard in an orderly
manner. For example, some agencies impose a uniform
time limit on each person providing public comments on
an issue.

Dealing with Dissension. The chair cannot stop
speakers from expressing their opinions or their
criticism of the body. If an individual or group willfully

interrupts a meeting and order cannot be restored, the
room may be cleared. Members of the media must be
allowed to remain and only matters on the agenda can
be discussed.

B
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The Public’s Right To Access
Agency Documents and Records

General Rules

B Public agencies must generally make their records
available for inspection by the public. Disclosure is the
rule; withholding is the exception. In addition, there are a
number of state laws that require affirmative disclosure of
certain kinds of information (for example, by posting the
information on the agency’s website).

Key Things to Know &—

B Agenda and Meeting Materials. Copies of the agenda
materials and other documents not exempt from disclosure
distributed to the body must be available to the public. Any
nonexempt materials prepared by the local agency must be
available for public inspection at the meeting. Materials
prepared and distributed by some other person must be made
available after the meeting.

B Scope of Access. The public has the right to see nonexempt
materials that are created as part of the conduct of the
people’s business. These materials include any writing that
was prepared, owned, used, or retained by a public agency.
This can include documents, computer data, e-mails,
tacsimiles, and photographs.

B Presumption and Exceptions. Written materials are
presumed to be a public record unless an exception
applies. There are a number of exceptions. For example,
personnel records are typically exempt from disclosure
because their release may violate an employee’s
privacy rights.

The public’s right of access to public records is broadly construed
and applies to many documents that public officials might
otherwise assume are protected from disclosure.

b Consequences of Violation

Anyone can sue the agency to enforce his or her right to
access public records subject to disclosure. If the agency
loses or otherwise produces the records as the result of the
lawsuit, it must pay costs and attorneys fees.

www.ca-ilg.org

Beyond Legal Minimums

It is important to note that the requirements discussed in this pamphlet
are legal minimums for local government transparency in decision-
making. Local agencies can provide for greater transparency.

In thinking about how an agency might provide for greater
transparency, questions local agency officials might ponder include
the following:

1 How can the agency make public information more readily
available and easily understandable by the public in order
to promote public trust and confidence in the agency and
demonstrate the agency’s commitment to transparency?

2 Are there kinds of information that are already publicly
available in some form, but could be made available
more conveniently to the public (for example, through
voluntarily posting the information on the agency’s website
or including links on the agency’s website to where
information is available on other websites)?

3 What kinds of information might be of interest to a cross-
section of the public relating to the agency’s operations and
decision-making processes? Are there ways this information
can be made available without individual members of the
public having to ask for it?

Ongoing consideration of these kinds of questions enables a local
agency’s officials to engage in collective discussion and decision-
making about ways in which their agency can set its sights higher
than the minimum requirements of the law.

P> A Note on Civility in Public Discourse

For communities to be able to work through difficult
issues, it's important that people be able to express
differing opinions about what best serves the public’'s
interests in a respectful and civil manner.

This includes focusing on the merits of one’s position.
Even if people disagree about what's best for the
community in this situation, it doesn't mean that those
holding different views are bad people. Treat others
with the same respect as one would like to be treated.
Questioning others’ motives or intelligence, being
hostile, engaging in name-calling or making threats
undermines one's effectiveness.

No matter how passionate one is about an issue, the goal is
to conduct oneself in a way that will add to one’s credibility
and standing as a thoughtful member of the community.
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Resources for Further Information

California’s open government laws are complex and extensive.
Consult the following resources for more information on
these laws.

B Understanding the Basics of Public Service Ethics:
Transparency Laws, available at www.ca-ilg.org/
Understanding-Public-Service-Ethics-Laws (includes
discussions of other kinds of disclosure laws, in
addition to Open Meeting Law and Public Records Act).

B Open and Public IV: A User’s Guide to the Ralph M.
Brown Act, 2d Edition, 2010. Available on the League of
California Cities website at www.cacities.org or by calling
916.658.8200.

B The People’s Business: A Guide to the California Public
Records Act, 2008. Available on the League of California
Cities website at www.cacities.org or by calling
916.658.8200.

Local officials should also consult their agency counsel with
questions.

The Attorney General also offers guides on these laws; they are
available from the Attorney General’s website: http://ag.ca.gov/
publications/2003_Intro_BrownAct.pdf (Brown Act Guide)
and http://ag.ca.gov/publications/2003_Intro_BrownAct.pdf
(Public Records Act).

llG INSTITUTE ror
LOCAL GOVERNMENT™

The Institute for Local Government promotes good
government at the local level with practical, impartial, and
easy-to-use resources for California communities.

ILG is the research and education affiliate of the California State
Association of Counties, the League of California Cities
and the California Special Districts Association.

1400 K STreeT, SuiTe 205
SACRAMENTO, CALIFORNIA 95814
TELEPHONE: 916.658.8208 = Fax: 916.444.7535

©@2015 all rights reserved. Institute for Local Government.

www.ca-ilg.org




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 150
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 300
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /FlateEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks true
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers true
      /IncludeProfiles false
      /MarksOffset 9
      /MarksWeight 0.125000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


